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|. Devel opment of economi c partnership agreenents in East Asia
1. Recent novenents toward proliferation of FTA arrangenents

About 90%of the Menbers of the WIO are participants of FTA (custons
union and free trade areas). In the year 2000, the four FTAs (the EU,
t he NAFTA, the MERCOSUR and t he ASEAN) occupi ed 64.5. 4% of the total
export trade and 69.5%of the total inmport trade of the world." This
fact presents achallengetothe WOandthenultilateral tradi ngsystem
Proliferation of bilateral and regi onal agreenents may cause erosion
of the disciplines of the WIO and thereby the effectiveness of the
multilateral trading systemmy be weakened. But given the fact that
there are nore than 130 of such agreements and such agreenents i ncl ude
i mportant entitiessuchastheEuropeanUnion, the NAFTA, andt he MERCOSUR,
it is obvious that the WiOhas to |ive and co-exist with them The core
issue is howto recogni ze t he exi stence of FTA arrangenents and yet to
exert somne discipline on themso that they woul d not underm ne the WO

system

Al though thereis ariskthat an excessive spread of FTAs may under m ne

the basis for nultilateral tradi ng system there are advant ages of FTAs.

" Prof essor of Law, Seikei University in Tokyo, Japan and a f or ner nenber
of the Appellate Body, WO

' 2002 Report on the WO Consi st ency of Trade Policies by Major Trading
Partners (Industrial Structure Council, METlI, Japan 2002), p. 488



Conparedwithmultilateral trade negotiations, abilateral and regi onal
trade negotiation for the conclusion of FTAs is generally easier. |If
aFTAi ssuccessful, thetradeintheareascoveredbytheFTAisliberalized
and this liberalization pronotes econonic devel opment of the region.
Economi c prosperity achi eved by the FTA provi des a greater opportunity
for enterprises outside the regiontotrade with the region and i nvest
init. Aninportant task for the WiOand FTAs i s to maxi nm ze t he benefit

of FTAs while minimzing the negative effects of them

2. Recent devel opnents toward FTA in Japan and East Asia

Until quite recently, there was little novenent toward FTA i n East
Asia as conpared with the rest of the world. O course, the APEC (the
Asi a Paci fic Econom ¢ Cooperation) has been active i nthe past decade.
However, the APECis not a FTAin the strict sense of the term Anbng
the industrialized countries, Korea and Japan were perhaps the only
countries whichdidnot enter i nto FTAagreenents. The positionof Japan
was t o enphasi ze nul til aterali smas i ncorporatedinthe WiOand to avoi d

enteringintobil ateral or regi onal agreenentswi t hot her t radi ngnati ons.

However, there was a shift of this policy in Japan after the failure
of the WIOM ni sterial ConferenceinSeattle. Therewasdisillusionment
in Japan of the effectiveness of the WIO regine after Seattle. Also
the trend of increasing FTAs in the worl d was accel erated i ncl udi ng t he
i dea of form ng the FTAA (Free Trade Area of Anericas) and an expansi on
of the EU into East Europe. |In East Asia, the energence of China as
a trade power caused sone uneasi ness anong trade and gover nment circl es.
Japan began to explore possibilities of entering into FTA agreenents
wi th some countries. Apilot project was t he EPA/ FTA agr eenent bet ween

Si ngapore and Japan.

JapanenteredintoaFTAw th Singaporeinearly 2002 and, withregard
t o a Kor ea/ Japan FTA, t he Kor ea/ Japan FTA Forumwas f orned and t hi s Forum
was conposed of busi ness persons both fromKor ea and Japan. After about

one year st udy of t he subj ect, the Forumadopt ed aresol uti onon 25 January



2002.° It presented a recomrendationto the government of Korea and the
gover nnent of Japantoexplorethepossibility of enteringintoaFTA EPA
agreenment. Alsothere are soneinterests anong busi ness and gover nnent
circles in Japan with regard to FTA arrangenents with sonme countries
as Mexico, Chile and Canada. Sone suggest that there should even be

a FTA arrangenent among ASEAN countri es pl us 3 (Chi na, Korea and Japan).

As nmenti oned above, one of the driving forces behind the nove toward
FTAs between Japan and Korea is a concern that China will energe as a
bigentityinEast Asi aand acquire hegenonyintradepolicyintheregion
and in the WIO. There are sentiments anong busi ness persons in Korea
and Japan that t hey needto cooperateintrade policy matters, pull their
econom ¢ resources and create an alliance to of fset the omi potence of
Chinain East Asia. At thistinme, it istooearly to predict the exact
content of a FTA/ EPA agreement between Korea and Japan. However, due
to t he changes i n economni ¢ and political circunstances in East Asi a and
the world trading system it is possible that there will be sonme form
of agreement between the two countries. Alikely scenariois acreation
of EPA/ FTA agreenent between the two governnents based on t he EPA/ FTA

Agr eenent between Singapore and Japan.
3. EPA/ FTA Agreenent between Singapore and Japan

The recently concl uded trade agreenent between Singapore and Japan
is characterized as an econom c partnership agreenent (EPA) and this
EPA concept will be used in negotiating trade agreenents between Japan
and ot her countriesinfuture. EPAisaw der concept thanaFTA.° Whereas
a traditional FTA enphasizes reduction of tariffs and trade barriers,
EPA enphasizes not only reduction of the tariff and quantitative

restrictionof trade but al so pronoti on of i nvestnent, tradein services

? “Ni kkan Busi ness For umHokokusho” (Report of t he Kor ea/ Japan Busi ness
Forum, February 2002) Thisreport iswittenbothinKoreanandJapanese
| anguages and , to the know edge of the witer, there is no English
transl ation.

° For an outline of this Agreenent, see note (1), supra, p. 491 et seq.
Al so for detail ed anal ysis of this Agreenent, see Raj an, Sen & Siregar,
Si ngapor e and Free Trade Agreenents: Economi c Rel ati ons wi th Japna and
the United States, Institute of Southeast Asian Studies, 2001.



and ot her forns of econonic and non-economc activities.

The Trade Agreenent bet ween Japan and Si ngapor e si gned i n January 2002
covers areas as above described and provides, inter alia, for tariff
el i mnation, establishnment of the rule of origin, sinplification and
ef fectuati on of custons procedures, nutual recognition of standards and
certificates, pronotion of trade in services, establishment of rules
regarding investnent, recognition of the inportance of free
across-the-border novenent s of experts and skill ed workers, cooperation
in conpetition policy, provisions on antidunmping, safeguard and
intell ectual properties, financial services, i nformati ontechnol ogy and
comuni cation, cooperationinlife science and technology relatingto
envi ronment and est abl i shment of a “ si ster street rel ati onship” between
the G nza Street in Tokyo and the Orchard Street in Singapore.

Thi s EPA agreenent i s a franmework agreenent wi t hi n whi ch FTA measur es
are subsunmed. The relationship of FTAto EPAis |ike that of a smaller
circlewithinal arger andconcentriccircle. Thecoreof EPAi s mandatory
FTAand FDI neasuressuchaselimnationof tariffsandother tradebarriers
and t he establi shment of the MFN and nati onal treatnent in investnent.
Around this core, there are a variety of provisions covering wi de areas
as above descri bed. Those provi sions create circunstances inwhichthe
overal | cl ose econonic rel ati onshi p anong the participantsis pronoted.
FTA portion and EPA portion conpl ement each other to achi eve a greater
mar ket i ntegration anong the participants. FTAportions may be bi ndi ng
but non- FTAporti onsmay bevoluntary. |f tradeliberalizationenvisaged
i n FTA cannot be acconplished i medi ately (under the WIOrule, it should
be conpleted within ten years), still other provisions may be put into
ef fect i nmedi ately after si gni ng an EPA agreenent. An EPA al so provi des

st ages for negoti ati ng and deepeni ng FTAneasur es anongt he parti ci pants.
4. Proposal s for Koreal/Japan EPA/ FTA agreenent
Recent |y t her e have been proposal s f or concl udi ng an EPA/ FTA agr eenent

bet ween Korea and Japan. The rel ationship between Korea and Japan is

econom cally quite close. In 2001, Japan’s export to Korea anounted



to$25.2billionandJapan’sinport fromKoreawas equal to$17.2billion.
Korea is the third | argest trading partner of Japan next only to the
United States and China.” But it is a difficult relationship because
of the past history and, as indicated above, a | arge trade inbal ance
bet ween Kor ea and Japani nfavor of Japan. For thisreason, itisreported
that some industries in Korea are uneasy about the possibility of
i ncreasing i mport fromJapan of machi neries and parts and conponents.
Al so interest groups in Japan in agriculture are quite nervous about
i nports fromKorea of agricul tural and marine products.® The proportion
of agricultural products in the Korea/Japan® trade i s about 4.6 %but,
consi dering only the proportion of agricultural products fromKoreato
Japaninthetotal inports fromKoreato Japan, its figureis about 10 %’
It is reported that the agriculture issue may be an “ Achilles heel ”
i nthe Korea/ Japan negoti ation.® Neverthel ess there have been proposal s
recently that an EPA/ FTA agreenent shoul d be seriously considered by

bot h gover nnents.

Thereareavarietyof reasonsfor thisnewthinking. Asstatedearlier,
the energence of China as a trading gi ant overshadows the entire East
Asi a and bot h Korean and Japanese governnents are concerned that their
econom es may be overwhel ned. Al so the rel ationship between Korea and
Japan has been i nproved as shown by such event as the joint sponsoring
of the Wrld Cup of succor game. The failure of the WIO M ni steri al
Conference in Seattle and disillusionment caused by this failure may
have contributed to his newtrend. If the econom es of Korea and Japan
were put intoacl oser cooperativerelationship, therewoul dbe sonething
akintoacomon market with the popul ati on of about 1.8 hundred million
and the total CGDP of about $ 5 trillion. It is expected that a cl oser
cooperativerel ationshi pbetweenthetwo econom esw || generateal arger

scal e of econony, anore effective use of resources, anincrease of trade

*International Trade Reporter, Vol. 19, No. 28, Thursday, 11 July 2002,
1225

Itisreportedthat theJapanese M nistry of Agricul turewantstoexclude
Korean fishery products fromtariff elimnation to protect donestic
fishermen if a FTA agreenent is signed between the two countries. See
note (4), supra..
jAgahi Shi nbun (Asahi Newspaper), 3 July 2002, p. 7, col. 1

Id..
*1d.



and thereby a nore conpetitiveness of both econoni es.

A bil ateral agreenment between Korea and Japan on direct i nvestment
was recently signed and will take effect soon. |f an EPA/ FTA agreenent
is entered into between Korea and Japan, this bilateral investnent
agreenent wi I | beani nmportant part of the EPA/ FTAarrangenent. Therefore,
an exam nation of this bilateral investnment agreenent bet ween Korea and

Japan foll ows.

The bi |l ateral i nvest nent agreenent bet ween Kor ea and Japan cont ai ns
the following itens: (a) the nost-favored nation treatnment and the
national treatnment with regard to direct investnent, the guarantee of
repatriatingcapital andprofit anddueconpensationfor nationalization,
(b) the freedomof foreign direct investnment except for the enunerated
areas (gas, electricity, tel ecomuni cation, avi ation, defenseindustry,
cabotage and a few other areas), (c) the prohibition of inposing the
requi rements of using national facility and services, |inking the sale
inthedonesticmarket wi thexport performance and acqui sitionof foreign
currency and conpul sory transfer of technol ogy and know edge, (d) the
guarantee for the entry and stay of persons engaged in investnent
activities, (e) the creation of dispute settl enent procedures rel ating
to investnment, (f) the declaration in Preanbl e that harnoni ous | abor
relationships will contribute to the pronotion of investnents, (g) the
provision for a tenporary safeguard whereby the government restricts
transfer of noneyinorder todeal withemergencyinthefinancial markets,
and (h) the exclusi on fromthe application of this agreenent of neasures

related to stabilization of donestic financial market.

VWhat is remarkable with regard to this agreenent is that it provides
for not only disciplines inposed onthe governnents concerning FDI s but
al so sone pronotional neasures such as the creation of the Korea/Japan
I nvest ment Devel opment Bank. Anot her i st he Human Exchange Pr ogr am( HEP)
wher eby bot h governnents undertake to pronote a programfor enpl oyi ng
nationals of one party by enterprises of another party in sone areas
(such asthe ITarea). Inafuture Koreal/Japan EPA/ FTA agreenent, this

FDI agreenent together with the reduction (or elimnation) of tariffs



andother traderestrictionswill constitutethecoreparts of the EPA/ ETA

agr eement suppl enent ed by ot her provi si ons f or EPAcooper ati ve neasures.

In the year 2000, an agreenent was reached between the President
of Korean Republic, KimbDae Jung, and the then Prine M nister of Japan,
Yoshiro Mori, to establish a group call ed the Korea/Japan FTA Busi ness
Forumto study feasibility of concludi ng an EPA/ FTA agreenent between
thetwocountries. The Forumwas establishedin2001andbusi ness persons
and academi cs participatedinthis program |n February 2002, the Forum
submitted a report® to both governments and recomended that both

governnents initiate study and negotiate an agreenent between them

On 25 January 2002, t he Forumannounced a j oi nt st at enent requesti ng
bot h the Korean and t he Japanese governments to consi der a negoti ati on
on a Korea/ Japan EPA/ FTA agreenment. The essence of the reconmendati on

is as foll ows.

® Korea and Japan shoul d cooper at e each ot her as the partners in order
to | ead st abl e devel opment of the econony and i ndustri es of the East
Asia. For this purpose, it is necessary to construct a closer
rel ati onshi p betweentheindustries and econoni es of both countri es.
A Korea/ Japan FTA is an effective neans of achieving this goal and
shoul d be materialized soon.

® A FTA agreenent between the two countries shoul d be a conprehensi ve
econom ¢ partnership agreenent which incorporates reduction of
tariffs and harnoni zation of institutions relating to business
activities. Through this agreenent, the promotion of
conmpetitiveness of industries in both countries and structural
adj ustnent of their economies will be achieved.

® There are sectorsinbothcountries whichwll be seriously affected
by the i npl ement ati on of a FTA agreenent between the two countri es.
It i s necessary to consider the proper treatnent of such sectors and
totake appropriate neasurestodeal withthem However, if the scope
of FTA agreenent were limited to a confi ned area because of a short

run vi ewpoint, therewould beariskthat avitalizati onof econom es



as the goal of FTAis not acconplished. Therefore, there shoul d be
a bal ance bet ween t he macr oecononi ¢ advant ages of FTA and parti cul ar
interests of sectors on the basis of an overall perspective.

® Both Korea and Japan should play the role of inportant partners as
t he devel oped countries in East Asiawhichwi |l | ead t he devel opnent
of the econony of East Asia as the whole. While the i medi ate goa
is to conclude a FTA bet ween Korea and Japan, the consolidation of
i ndustrial activities in China and the ASEAN and t he stabilization
of the econom c basis in this area shoul d be considered and, in the
I ong run, an econom c integration with this area should be in view

® The Forumexpectsthat bothgovernmentswi |l exert effortstoinitiate
negotiation to conclude a FTA between Korea and Japan soon

Besi de t he above proposal s, the Report of the Forumcontains a li st
of itens t hat nenbers onthe si de of Japan consi deredto beinportant.
In addition to reduction of tariffs and quantitative restrictions,
thefollowingitensarementioned. (Ilssuesofinvestnment areexcluded
because i nvest nent i ssues are covered by t he Korea/ Japan | nvest nent

Agr eenent) .

® Conpetition policy: Anti-conpetitive practices of private
enterprises are one of theinportant i npedi nents of trade bet ween
the two countries. It is necessary to strengthen anti nonopoly
Il egislation to cope with this problem

® Covernnent procurement: Joint devel opnment of technology in
regard to the pronotion of electronic disposition of custons
pr ocedur es.

® NMovement of personnel: |Inprovenment of visa requirements and
sinmplification of imrigration control

® Services: Wdening of liberalization with respect to trade in
services including transportation, tourism distribution,
financi al services, tel ecommunication and el ectroni c commer ce.
R & D: The pronotion of joint R & D.
Medical and social welfare services: Cooperation in
technol ogi cal devel opnent in medical sciences and in social

° See note (2), supra.



wel fare

St andards: Harnoni zati on and nutual recognition of standards
Intellectual properti es: Assi stance in strengthening
i ntell ectual properties andharnoni zati on of patent andtrademar k
appl i cation

Medi um and snal | business: Interaction and cooperati on anong
medi um and small enterprises of both countries, pronotion of
i nvestnent in both countries and inprovenent of market access
of each country

Vent ure business: Cooperation in pronpting venture business
Education: Mitual recognition of credits between universities
and col | eges of both countries and harnoni zati on of prof essi onal
qualifications

Br oadcasting: Joint production of TV prograns and j oi nt use of
satellites

Envi ronnent : Mut ual assistance and transfer of technol ogy
relating to environmental protection

Di spute settlenent: Establishment and pronotion of dispute
settl enent process anpong ent er pri ses and bet ween t he gover nnent s

Not all of the above itens can be i ncorporated i n a Korea/ Japan
EPA/ FTA agreenent. However, one can see that there are voices
inthe business circles both in Korea and Japan t hat an EPA/ FTA
agreenment between the two countries should enconpass not only
purelytradematterssuchastariffsandquantitativerestrictions
but al so non-trade i ssues whi ch have sone beari ngs onthe econom ¢

relati onship between the two countri es.

At thetinmeof witingthisarticle, it isreportedthat talks
bet ween Kor ea and Japan begun in July 2002 t o expl ore a bil ateral
FTA between the two countries. This undertaki ng was deci ded by
an agreenent between Presi dent Ki mDae Jung of Korea and Premi er
Juni chiro Koi zuni of Japan. ' Ajoi nt study programof bot h Kor ean
and Japanese experts is about to be initiated with the viewto

explore the possibility of concluding a FTA agreenent between



Korea and Japan. It is expectedthat the study groupwi |l exani ne
the matter for two years andwi ||l i ssue reports regardi ng whet her
or not a FTA agreenent between Korea and Japan i s possi bl e and,
if so, what i sthe appropriateform If thereis aFTAagreenent,
it islikely that it will take the formof EPA/ FTA agreenent in
which not only provisions for tariff reduction and easing of
quantitative restrictions and for investnent but also sone
provisions for a w der cooperative relationship in trade and

non-trade i ssues will be included.

1. Legal analysis of EPA and FTA in the framnework of the WO

5. Key provisions of Article XXIV of the GATT regardi ng FTA

Legal anal ysis of EPA and FTAin the framework of the WIOi s essenti al
for the success of EPA/FTA. Both Korea and Japan are Menbers of the
WO and an EPAP/ FTA agreenment which is agreed upon such an agreenent
shoul d be consi stent with the requirenents of the WO, especi ally those
inArticle XXIV of the GATT 1994. Moreover, the Japanese governnment has
repeatedly stated that FTAs t hat Japan may enter i nto are suppl enentary
to the WO

As ment i oned above, EPAis aw der concept than FTA. Sone provi si ons
of EPAdo not rai se any probl emwi ththe WOsi ncethey areonlynon-bindi ng
arrangenents and provi de no di scri m natory neasures for the benefit of
the participants in exclusion of others. Sone provisions are rel ated
totradeinservicesandthesemnust conmplyw th GATSrequirenents. Ohers
provi de for i nvestnent neasures. Still others provide for cooperation
on technol ogi cal devel opnents. These are generally outside the scope
of the WO

However, the essential elenment of FTAis the preferential treatment
for the participants in terns of tariff reduction and elim nation of
other trade and investnent restrictions. Inevitably sone forns of

exclusivity is a feature of FTAs. WO di sciplines are i nposed on the

' See note (4), supra.
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formati on of FTAs so that they woul d not be excessively restrictive.

The key substantive provisions of the GATT 1994 are Article XXl V: 4,
Article XXIV:.5 (a) ,(b) and (c), Article XXIV:6, and Article XXIV: (a)

(i)(ii) and (b)

Article XXI'V: 4 | ays out the general principles by providing that the
pur pose of acustons uni onor of afree-tradeareashouldbetofacilitate
trade between the constituent territories and not to raise barriersto

the trade of other contracting parties with such territories.

Article XXI'V:5 sets out the conditions under which FTAs can be f or ned.
Article XXIV:5 (a) provides that a custons uni on can be forned if the
duties or other regulations inposed at the institution of such union
with regard to conmerce with outside parties shall not on the whol e be
hi gher or nore restrictive than those applicable prior tothe formation
of such union. Article XXIV:5 (b) provides the sane conditions with

regard to a free trade agreenent.

Article XXIV:6 states that, if a Menber increases tariffs above the
concession rate as a result of form ng a custonms union, it negotiate
with ot her Menbers outside the union under Article XXVIII of the GATT
1994.

Article XXlV:8 defines custons unions and free trade areas. Article
XXI'V:8 (a)(i) states that a custons unionis an entity in which duties
andrestrictionsof conmerceareelinmnatedw threspect tosubstantially
all the trade between t he nmenbers of the uni on except thoserestrictions
permtted under Articles XI, XIl, XIlI, XIV, XV and XX. Article XXI'V:8
(ii) states that a custons uni on establishes common tariffs and other
restrictions of cormerce with respect to conmerce wi th Menbers that are
outside parties to the union. Article XXIV::8 (b) provides the sanme
requi rements with respect to a free trade area except for the fact that
there is no requirement equivalent to (ii) which applies to a custons

uni on.
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In the past, there were many i nstances i n whi ch working parties were
establ i shed to exam ne conpatibility of FTAw th GATT/ WO di sci plines
under Article XXV of the GATT. However, in al nost all of such working
parties, there was a sharp difference of views regardi ng conpatibility
of a FTAwi th GATT/ WOrul es and, inthereports of those working parties,
usual Iy there are two opposi ng views | i sted si de by side. One advocates
that a FTAis conpatible with GATT/ WO rul es and ot her criticizes the
FTAas not conpati bl ew th GATT/ WiOrul es.™ The i ssue of howtoi nterpret
Article XXIVinrelation to FTAs was rai sed first when EEC Treaty was
negotiatedin 1957. Sincethat tineuntil 1994, 69 worki ng parti es were
establ i shed to exam ne conmpatibility of FTAs under GATT rules but, in
only 6 out of 69 working parties, a consensus was reached. > The reason
for this poor performanceisconflictinginterests anong Menbers. Those

whi ch formed a FTA advocate their interests in maintaining it and those

outside the FTAcriticizeit. Inpart, thedifficulty is the vagueness
of the text of Article XXIVsuch as “substantially all ”, “other trade
restrictions” and “on the whole”. Only 3 panels were establishedto

exam ne the legality of FTAs in light of Article XXIV but, in all of

them the panel reports remain unadopted. ™

6. Understanding on the Interpretation of Article XXIV of GATT 1994

Attenpts were made to clarify meanings of Article XXIV of the GATT
1994 in the Uruguay Round. As the result, a limted nunber of issues

were clarified.

(a) (i) Thelevel of tariffsshoul dbecal cul at ed by usi ngwei ght ed aver age
rates.
(ii) The period for the conpletion of FTAis in principle 10 years.
(iii) When a menber of a custons union raises tariff above the
concession rate as
a result of joining the custons union, that menber negoti ates
wi th out si de WO Menbers in accordance with XXVI11 of the GATT

. See note (1), supra., p. 495.
!
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1994.
(vi) An outside Menber which enjoys the reduction of tariffs due
to the joining of
a nenber in a custons union is under no obligation to offer
compensati on.

(v) omtted

(b) Article 4.3 of Antidunping Agreenent

When the degree of integration of a custons union has reached the
| evel as provided for inArticle XXIV:8 (a), thetotality of anindustry
in the region covered by the custonms union is deened to be a donestic

i ndustry.

(c) The principle of (b) applies to CVD.

(d) Article XXI:1, footnote

No provisioninArticle XXl Vof the GATT 1994 prej udi ces i nterpretation
of the relationship between Article XIX of GATT and Article XXIV:.8 of
the GATT 1994.

(e) Omitted

7. The relationship between Article XXIV:4 and Article XXIV:5-9

Article XXIV:4 announces general principles and Article XXIV:5-9
providefor specificrequirenents. Aquestioniswhatistherelationship
between Article XXIV: 4 and Article XXIV:5-9. Inparticular, aquestion
is whether the requirenment of Article XXIV:4 is satisfied as | ong as
the requirements provided for in Article XXIV:5-9 are fulfilled. |If
theanswer isyes, thenall thatisrequiredistofulfill therequirenents
of Article XXIV:5-9and Article XXIV: 4 does not gi ve an i ndependent cause
of action. |If the answer isno, thereis acause of actionunder Article

XXIV:4evenif all of therequirementsinArticle XXIV:5-9aresatisfied.

13



The EU has mai ntai ned that, as | ong as the requi renents provi ded for
in Article XXIV:5-9 are satisfied, automatically the requirenent of
Article XXIV:4is satisfiedand, therefore, Article XXIV: 4 does not gi ve
any i ndependent cause of action. |In particular, the EUhas mai ntai ned
that, al though anewrestrictionis created by the fornmati on of a custons
union in respect to each i ndependent neasure, there is no i ncrease of
trade barriersinrelationtooutsidecountries as prohibitedinArticle
XXI'V:4 as long as there is no increase of the |evel of protection as
provided for in Article XXIV:5 (a).

O hers, however, maintained that, if a particular newtrade neasure
is applied as a result of the formation of a custons union, that new
measur e constitutes anincrease of trade barriers prohibitedby Article
XXI'V:4and, therefore, thisisanindependent cause of acti onunder Article
XXI'V: 4 regardl ess of whether the requirenments of Article XXIV:5-9 are
satisfied. The gap between those two positions has not been narrowed
and this remains to be one of the issues of interpretation of Article

“

XXIV. It is to be noted, however, that the term “should” is used in
Article XXIV:4 and this may be an indication of the fact that Article
XXI'V: 4 provi des for general principlesof interpretationandishortatory

in nature.

8. The neani ng of “ substantiallyall” —theinterpretationof Article
XXI'V:.8 of GATT 1994

Article XXIV: 8 states that “ substantially all of trade” nust be
liberalizedif acustons unionor afreetrade areais qualifiedto neet
the requirenents for exenption under Article XXIV. A question is what
is “substantiallyall ”, i.e., whether it isaquantitative requirement
or a quantitative and qualitative requirement. If it is merely a
quantitative requirenment, thereis roomto interpret this to nean that
“substantially all ” is satisfied evenif , for exanple, agricultural
sector of a custons union or a free trade area is not |iberalized as
long as the trade of the customs union or the free trade area is
quantitatively liberalized on the whole. If it is a quantitative and

qualitativerequirement, themerefact that the trade of anmenber country

14



is liberalized as the whole is not sufficient for the custons uni on or
free trade area to be qualified to be exenpted under Article XXIV if

a particular sector (for exanple, agriculture) is not liberalized.

The Japanese gover nnent has taken the positionthat, at the m ni mum
tariff should be elimnated with regard to 90%of trade within the area
and no specific sector shoul d be exenpted fromthe liberalization. In
t he agreenment between Japan and Singapore, it is provided that tariff
is elimnated with regard to 98% of trade between the two countri es.
There i s no bl ock exenption fromthis |liberalization of any sector, not
even agri cul tural and marine products. It isto be noted, however, that
thereislittl eexportsof agricul tural andmari neproductsfromSi ngapore
to Japan and, in this sense, this is not a real issue between the two

countries.

9. The trade renedies — the rel ationship between Article XXIV of the
GATT 1994 and ot her WIO agr eenents

Wet her or not traderemedi escanbeappliedw thinaFTAi sani nportant

question. Itisnot onlyinportant asthematter of | egal interpretation
of Article XXl Vof the GATT 1994 but al soasthematter of i nternal politics
when negoti ati nga FTAagreenent. Innmanycountries, therearesensitive

sectors of the econony in which interest groups react strongly to any
proposal to conclude a FTA as exenplified by agricultural groups in
Japan. Whenever a proposal was nmade to negotiate a FTA agreenent or
any i nternati onal agreenent inwhichaplanfor |iberalization of trade
inagriculturewasinvol ved, it wasmet withastrongoppositionofinterest
groupsinagricultureinJapan. This proves that whenever a negoti ati on
for FTAis initiated, the negotiators should be able to present sone
proposal s to donestic i nterest groups that there woul d be sone remnedi es
toinjurythat may becausedtothe econom csector. Asdiscussedalready,
Article XXIV of the GATT 1994 requires an extensive |liberalization of
trade inside the FTA

The questi on herei s whet her trade r enedy neasur es such as anti dunpi ng

and countervailing duties and saf eguard neasures are a solutionto the
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above issue. The question here is whether or not interest groups in
bot h countries whi ch woul d be adversely affected by a FTA agreenent are
conforted by the possibility of using trade remedy neasures when t hey
are confronted with difficulties. This is primarily the issue of
exam ning whether or not Article XXIV of the GATT 1994 allows an
interpretationthat traderenedi essuchasanti dunpi ngandcountervailing
duti es and saf eguard can be appliedtoinports com ngfromother partners
of the FTA. However, reports of panels and the Appell ate Body on this
i ssue are not decisive.

Let us first ook at Article XXI'V and see howthis provision can be
interpreted. Article XXVI:.8 of the GATT 1994 states that tariffs and
trade restrictions nust be liberalized but neasures under Articles
X, X, XELTE, XV, XV and XX are exenpted fromtheobligationtoliberalize
and can be maintained. It is to be noted that Article Xl X of the GATT
1994 and anti dunpi ng and count ervai |l i ng duty nmeasur es are not nenti oned
here. Therefore, acontrariointerpretati onnmay be that the obligation
toliberalizeappliestothetraderenedy neasures andthereisobligation
under Article XXIV:8 of the GATT for a nenber of a custons union or a
free trade areatorefrain fromappl yi ng a saf equard or anti dunpi ng and
countervailing duty neasures. In this interpretation, a nenber of a
custons union or a free trade area which is also a Menber of WO can
and shoul d appl y saf eguar d or anti dunpi ng and count ervai | i ng duty measur e
to inmports com ng fromother WO nenbers whi ch are not nmenbers of the
custons union or afree trade area whil e not applyi ng the sane neasures

to menbers of the custonms union or a free trade area.

On the other hand, there is a counter-argument that the trade renedy
measures such as safeguard and antidunping and countervailing duty
measures apply even within the FTA area. The rationale for this
interpretationisthat the preni seof traderenedy neasuresisthat trade
is already liberalized. |If trade is still not liberalized, there is
no need for trade remedy nmeasures. Trade remedy measures apply once
trade is open. In this view, trade renmedy neasures apply within the
FTA area since the essence of a FTAis to liberalize trade. In this

interpretation, it is amstake to overenphasi ze the wordi ng of Article
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XXI'V: 8 and deny t he possi bility of applyingtrade renmedy neasures within
t he FTA area.

However, if the economc integration within a custons union has
progressedtothe extent that i ndustries of the partici pants have becone
a “comunityindustry” (suchasintheEU), thereisnodonesticindustry
in a participating country which needs to be protected frominports,

dumpi ng and subsi di zati on of another participating country.

The questi on of what types of traderenedy neasur es shoul dbeinstituted
was debat ed when t he negoti ati ont ook pl ace bet ween Si ngapor e and Japan
wi t havi ewt oconcl udi ngan EPA/ FTAagreement. Wt hregardtoanti dunpi ng
and countervailing duty measures, four views were presented with regard
tothis issue. One is that there should be no trade renedy neasure to
be applied between the two countries. The second is that there should
be no trade renedy neasure provided that a sufficient degree of
har noni zat i on of conpetitionlawsis achieved. Thisviewadvocatesthat

trade renmedy rul es be supplanted by the | aw of predatory pricing.

Thethirdisthat thereshouldbestricter disciplinesontraderemedy
measures between the two countries with regard to antidunping and
countervailing duties than the WOdi sci pli nes require such as a hi gher
demnimus rule. Theforthis that anti dunpi ng and countervailing duty
measures can be applied between the two countries on the basis of WO

di sci plines.

The negoti ators deci ded to adopt the forth approach and i ncor porat ed
the rule that antidumping and countervailing duty neasures apply in
accordance with WIO rules. O her approaches would be effective only
if there were a cl oser econom c i ntegration between the participating
countries as exenplified by the European Uni on and the Cl oser Econonic
Rel ati ons Agreenent between Australia and New Zeal and. In respect of
saf eguard, the negotiators decided to i nclude a provision for regul ar
saf eguard under the requirements of Article XI X of the GATT 1994 and

the Saf eguard Agreenent.
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A bil ateral safeguard was i ncorporated in the EPA Agreenent bet ween
Si ngapor e and Japan. Under t hi s provi si on, bot hgovernnments ar e al | owed
toraisetariffs tothe maxi numof the WiOconcessionrates if a donestic
industry is seriously injured due to an i ncrease of inports caused by
theelimnationof tariffs. However, thisnmeasureisatenporary neasure

and will expire after ten years.
10. Autommti c extension of trade renedi es

Anot her problem is whether a custons union or a FTA is allowed
automatically to extend the coverage of an outstandi ng safeguard or
ant i dunpi ng/ countervailing neasure with regard to a newentrant enters
into the customs union or the FTA For exanpl e, suppose the EU has
applied an anti dunpi ng neasure to products from Japan and when a new
menber joins the EU, the question ari ses as to whet her the EU can ext end
the protection of this antidunping neasure tothis newnenber and i npose
anti dunpi ng duty on product inported to the territory of this Menber
fromJapan. |f thiswereall owed, woul dthis not neanthat an anti dunpi ng
duty is inposed on product fromJapan inported into the territory of

this new nmenber without investigation?

When t hr ee new menber s j oi ned t he EU and becane a 15 nenber entity,
the EU automatically applied the anti dunpi ng neasure to products from
Japan inported into the territories of those three newnmenbers. Japan
obj ected and a negotiation was held between EU and Japan in which a
conproni se was reached that EU woul d conduct a review of the totality
of that antidunpi ng neasure at request. The position of Japan is that
this aut omati c expansi on of the anti dunpi ng neasure is contrary to the
requi rement of Antidunpi ng Agreement which requires a Menber appl yi ng

ant i dunpi ng measur es t o conduct i nvesti gati onbef orei nposi nganeasure. *

In the Turkish Textiles and O ot hi ng Case®, the i ssue was whet her

Turkey was justifiedinimnmposingaquantitativerestrictionontheinport

.. See note (1), supra., pp. 95-96
°® Turkey-Restrictions on inports of Textiles and O othing Products,
WI/ DS34/ AB/ R, 22 Cctober 1999
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of textile products conming fromthe third countri es when Turkey ent ered
into a custons uni on agreenent between the EU and Turkey to effectuate
the quantitative restriction on textile products which the EU had been
appl yi ng before the conclusion of this agreenent. The Panel and the
Appel | ate Body held that this inmposition was contrary to Articles Xl
and XI'Il of GATT 1994 and Article 2 of ATC

11. Parallelismin safeguard nmeasures

Inthe past fewyears, several inportant deci si ons were rendered by the
Appel | at e Body i n which the i ssue was whet her a WO Menmber who is al so
a menber of a FTA can excl ude fromt he appli cati on of a saf eguard nmeasure
imports of the product in question conming countries that are nenbers
of the FTA. Inportant cases include the Argentina Footwear Case™, the
Uni ted States-Weat G uten Case’” and the United States Lanb Case™. In
t he Argenti na Footwear Case, Argentina took i nto account the inport of
f oot wear from MERCOSUR when determining injury to a donestic industry
but excl uded the application of a safeguard neasure to the i nport from
the menbers of MERCOSUR. The EU chall enged this practice at the WO
and both the Panel and the Appellate Body ruled that the selective
application of safeguard neasure by Argentina was contrary to Article
1 and cannot be exenpted under Article XXIV:8 (a)(i) of the GATT 1994.

In all of those cases, the Appellate Body announced that there should
beaparall el i smbetweenthescopeof investigationfor asafeguardmeasure
conducted by a Menber and the scope of safeguard which is applied as
the result of it. Suppose Country A investigates whether inports of
Product X com ng fromCountries B,C, D, E and F cause a serious i ndustry
to a donestic industry in Country A and further that Countries A B and
Care the menbers of a FTA. The question hereis: Can Country A excl ude

fromthe application of a safeguard neasure i nports of Product X com ng

® Argentina-saf eguard Measures on Inports of Footwear, WI/DS121, 14
Decenber 1999.

Y Uni ted St at es- Def i ni ti ve Saf eguard Measur es on | nports of Wieat G uten
fromthe European Communities, W/ DS166/Ab/ R 22 Decenber 2000

® Uni t ed St at es- Saf eguar d Measur es oni nports of Fresh, Chilledor Frozen
Lamb Meat fromNew Zeal and and Australia, WI/ DS177/ AB/ R, WI/ Ds178/ AB/ R,
1 May 2001
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fromCountries B and Cfor the reason that they are nenbers of the FTA

whi | e appl yi ng t he saf eguard nmeasure on i nports of Product Xcomi ng from
Countries D, E and F which are outside the FTA?

12.

The ruling of the Appellate Body in the above cases is that a WO
Menber cannot exclude fromthe inposition of a safeguard neasure
on inports com ng fromWO Menbers that are menbers of a FTA while
appl yi ng t he saf eguard measure oninports of the sane or | i ke product
com ng fromother WO Menbers that are not menbers of the FTA as
| ong as the safeguard investigation was conducted with regard to
i nports of the product coming fromall of the countries unl ess there
i s a persuasive evidence that the inports coming fromthe Menbers
t hat are al so nenbers of the FTAdi d not causeaninjurytothedonestic

i ndustry.

Article XXIV as a defense to the all eged discrim natory nature of

a saf eguard

However, the parallelismas enunci ated by the Appel | at e Body does
not resol ve t he questi on of whet her or not Articl e XXl Vcan be raised
as a def ense by a Menber when chal | enged f or di scri m natory treatnment
i nfavor of Menbersthat areinsider of aFTAwi thregardt o saf eguard.
Thi s i ssuewas rai sedinthe United States-LinePipe fromKorea Case™
i n whi ch Korea chal |l enged the i nposition of a safeguard neasure on
i mports of |ine pipe fromKorea. The Panel held that Article XXIV
coul d be i nvoked as a defense to clainms of violation of provisions
in the GATT 1994 and Korea appeal ed this finding. The Appellate
Body di snmi ssed the Korean appeal on the ground that the question
of whether Article XXIV serves as an exception to the requirement
of non-di scrimnation under the GATT ari ses only intwo situations,
i.e. (a) that the adm nistering authority did not consider inports
com ng fromcountriesthat are menbers of a FTAindeterm ninginjury

i ssues and (b) that the adnministering authority determ nes that

“ United States-Definitive Safeguard Measures on Inports of Circul ar
Wel ded Carbon Quality Line Pi pe fromKorea, W/ DS202/ AB/ R, 15 February
2002
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i mports com ng from Menbers outside the FTA al one are suffi cient
to cause a serious injury to a donestic industry. The Appellate
Body reasoned t hat, si nce neither of suchsituations existedinthis

case and, therefore, this issue was |legally npot.

Article 17:12 of the DSU requires that the Appel |l ate Body address
every |l egal i ssueraisedinanappeal and, inlight of thisprovision,
t he appropri at eness of di snmi ssing onthe part of the Appel | at e Body
t hi s appeal by Koreai s questionable. Thisissue, however, islikely

to cone up again in connection with safeguard cases.

13. “Substantially all” and trade renedies

Al egal aspect of ArticleXXIVinrelationtotraderenedi esisaquestion
of whether traderenedies are allowedif, after applying trade renedi es,
substantially all of theinternal trade of a FTAis |liberalized. Since
the | anguage of Article XXIVrequires the liberalization with respect
to “substantially all ” of the internal trade but not “all “ of the
internal trade of the FTA, there is a roomfor restrictions to exist
evenwithinaFTA. Doesit meanthat traderemedy neasures appliedw thin
a FTAare allowed as longasthey remainwithinthislimt. Theliberal
readi ng of the text seenmstoallowthisinterpretationandthis approach
has been suggest ed by t he Appel | at e Body i n t he Ar gent i na Foot wear Case.
If thisinterpretationis established, this may underm nethelegitinmacy
of an argunent that Menmbers of the WIO whi ch are al so nenbers of a FTA
can cl ai mexenption fromthe MFN obligations since Menbers of the WO
canappl ytraderenedy neasuresas| ongassubstantiallyall of theinternal
trade of a FTA is liberalized.

It isto be noted, at the sane tinme, that a trade renedy nmeasure that
a WO Menber whi ch i s a nenber of a FTA may apply has such a great i npact
that substantially all of theinternal trade of a FTAis not |iberalized
any nore. |If this happens, there is no justification of trade renedy
measuresappliedinternallyw thinaFTAfor thisreason. Adeterm nation

as to whet her a particul ar trade renmedy neasure woul d restrict the trade

21



withina FTAto the extent that substantially all of the internal trade
within the FTAis not |iberalized any nore shoul d necessarily be nade

on a case-by-case basis.

Concl usi on

Proliferation of EPA/FTAs is a fact of |ife and there are reasons for
t he t endency of i ncreasi ng FTAsintheworl deconomy. Oneof suchreasons
is the fact that the nultilateral agreenments at the WIO i s becom ng
increasingly difficult due to an increase of the nunber of the Menbers,
especially devel oping country Menbers. However, in spite of risks
involved in the proliferation of FTAs, there is a way in which the
mul tilateral tradi ngsystemasrepresentedi ntheWOandFTAs can co- exi st
and conpl enent each other. For this purpose, it is inportant that
negoti ators i nthe Doha Round t ake up i ssues of the rel ati onshi p bet ween
WO di sci pl i nes and FTAs and come up with clearer rules as regards this
rel ati onship.

*® See note (16), supra.
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